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UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

PORTLAND DIVISION 
 

DESCHUTES RIVER ALLIANCE, an  
Oregon nonprofit corporation, 

   Plaintiff, 

  v. 

PORTLAND GENERAL ELECTRIC 
COMPANY, an Oregon corporation, 

Defendant. 

Case No. 3:16-cv-01644-SI 
 
DECLARATION OF GREG 
MCMILLAN IN SUPPORT OF 
PLAINTIFF’S MOTION FOR 
SUMMARY JUDGMENT  

 

I, Greg McMillan, declare as follows. 
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1. I offer this Declaration in support of the Deschutes River Alliance lawsuit against PGE to 

enforce water quality requirements under the federal Clean Water Act and incorporated state 

water quality requirements.  PGE is, in my judgment, systematically violating its requirements in 

its operation of the Pelton-Round Butte Hydroelectric Project on the Deschutes River, to the 

substantial detriment of the river, its aquatic community, and my own recreational and aesthetic 

interests. 

Historic Relationship to the Deschutes River, Oregon: 

2. I have lived most of my life in Bend, Oregon, located on the banks of the Deschutes 

River.  I was raised here as a child, until I went off to college, and then to the military.  After a 

first career as a geologist, I returned to Bend, for several years, then left again for graduate 

school to further my education and change career directions.  My parents (now deceased) owned 

and maintained property and businesses in Bend for the most of the duration of my life.  I am a 

graduate of Bend Senior High School, Class of 1971.  I have been a property owner in Deschutes 

County for many years. 

3. I learned to fish, canoe and raft on the Deschutes River.  My lessons regarding fish and 

fishing were handed down from at least four generations of my family.  My great-grandfather (on 

my mother’s side of the family) started a “trout farm” (it’s now an exclusive fishing resort) in 

Colorado in the late 1800s.  My grandfather (also on my mother’s side) was the first hatchery 

manager at Battle Creek Hatchery, a mitigation project initiated in 1946 to attenuate the losses of 

anadromous fish as a result of the construction of Shasta Dam.  

4. My grandfather, and great-grandfather, as well as my great-uncle, on my father’s side,  
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were all lifelong fly-anglers.  That great-grandfather was also a fly fishing writer. 

5. My feet were first wetted in the Deschutes River in about 1958 at 5 years of age.  I caught 

my first fish in the Deschutes at an age I can’t remember, but I do remember my first fish caught 

on a fly on the Deschutes River was at age 12, in 1965.  I had a near-death, near-drowning 

experience at age 19 at Lava Island Falls while attempting to paddle a canoe (without a 

lifejacket) from Meadow Camp to Bend.  I was the helmsman/guide on the first paddle raft 

descent of lower Benham Falls in 1984 at the age of 31.  These experiences resonate through my 

life. 

6. I was a raft guide and trip leader on the lower Deschutes River for Hunter Expeditions 

from 1980 until 1984.  It was during that time that I caught my first Deschutes redband trout in 

the lower Deschutes River.  I caught my first steelhead on the lower Deschutes River in 1988.  

I’ve caught well over 1,000 steelhead in the lower Deschutes River since that time. 

I remember when Lake Billy Chinook (then called Round Butte Reservoir) filled after dam 

construction.  By 1969 my friends and I were water skiing every summer on Lake Billy Chinook. 

7. During the late 1980s and early 1990s I had the good fortune to have a job in Portland 

that allowed me to work ten days on and four off.  During those years I took advantage of many 

of those four-day weekends to camp, float and fish the lower Deschutes River and averaged 80 

days per year on the lower river.  I would drive over on Wednesday night, launch my drift boat 

on Wednesday evening or at first light on Thursday morning and camp until Sunday afternoon.  

My friends would meet me on the river and I would pick them up in my boat. Those trips were 

conducted in all seasons, allowing me to see the river and canyon in all of their moods and 

conditions. 
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8. Through various jobs and careers, I’ve managed to do at least three float trips of a week 

or longer, and several shorter trips, per year, even after I was no longer able to spend 80 days per 

year in the canyon.  Being in the canyon and on the river has always provided a sense of “home” 

that I’ve felt nowhere else. 

9. The ashes of two close friends were scattered in the lower Deschutes River (with part of 

one’s ashes also scattered in the Metolius River).  It is no mystery to me why they wished for the 

waters of the Deschutes to be their final resting place.  I camped and fished with both of these 

individuals on the Deschutes River.  Their profound love of the river was part of our bond. 

10. In the past six years, my time on the lower Deschutes River has become markedly 

reduced due to the degradation of conditions in the once idyllic, and for me, deeply soul 

engaging lower Deschutes River.  It is now more difficult (even dangerous) to wade the river due 

to the nuisance algae conditions, the insect hatches we fly anglers rely upon to catch fish have 

diminished, fish diseases have proliferated, bird populations (both migratory and resident) have 

decreased markedly, and there is a general sense of ecological decline.  It is now impossible to 

float, fish or camp on the river and not have a sense of profound loss and its accompanying 

sadness and grief.  The robust life and beauty that once characterized the lower Deschutes River 

experience is diminished, both in my own view and in the eye of others who know the canyon 

well. 

Conservation 

11. I first became involved in conservation politics in the late 1980s during the Wild and 

Scenic River Management Planning Process for the Lower Deschutes River.  I attended hearings 

and meetings, offered testimony and wrote letters.  I was one of the initiators of a proposal that 
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was adopted to better divide use of the lowest 45 miles of the river between powerboats and 

floaters (drift boats and rafts).  

12. I was subsequently asked by the Anglers Club of Portland to be their Conservation 

Director, and then later served three terms as President.  We engaged in the Deschutes River 

issues of the time and were advocates for restoration of riparian habitat along the mainstem 

Deschutes River and its tributaries below the Pelton-Round Butte Dam Complex. 

13. In 1990 I joined Oregon Trout (now The Freshwater Trust).  I was later asked to serve on 

the Board of Directors, and then was asked to serve as Vice President for Conservation.  In 1994 

I took a sabbatical leave from my staff position at the Portland V.A. Medical Center (PVAMC) 

to plan and initiate a project to increase spawning habitat in the tributaries to the lower Deschutes 

River. 

14. In that year I was able to lay plans for cooperative projects with landowners to provide 

screening for irrigation diversions and fence off riparian habitat from cattle to allow for 

reestablishment of vegetation.  The project was called “The Deschutes Project,” and at one point 

included the purchase of a 10,000-acre parcel, which was funded by Bill Smith and John Von 

Schlegel.  The property was subsequently re-sold to Portland General Electric for fish and 

wildlife mitigation purposes. 

15. The Deschutes Project continued after I returned to my position at PVAMC and Lisa 

Karnopp (now Lisa Nye) took over leadership and management of the project. 
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16. It was during my time at Oregon Trout that I met Steve Pribyl, and his supervisor, Jim 

Newton, at Oregon Department of Fish and Wildlife (ODFW).  The Deschutes Project became a 

collaborative effort between Oregon Trout and ODFW. 

17. Between 1990 and 1995 I also had the good fortune to meet, get to know and befriend 

Rick Hafele.  Rick, as a noted aquatic entomologist, was very generous with his time and 

teaching skills.  Through him I learned the fundamentals of aquatic insect identification, and the 

types of habitat occupied by various types of insects. 

The Change in the Lower Deschutes River: 

18. I retired in 2011.  It was my goal to spend far more than 80 days per year in the lower 

Deschutes River Canyon.  On my first float trip after retirement, in early August of 2011, it was 

clear that something was profoundly wrong in the canyon. 

19. At my first campsite, previously robust clouds of caddis flies were missing.  In the past, 

these aquatic insects, in their out-of-water mating swarms, would create masses of flying insects 

in the evening and morning hours.  Fish, birds and bats would aggressively feed upon them with 

great enthusiasm.  But on this trip, there were no caddis flies.  In all of my years on the 

Deschutes, that had never, ever happened. 

20. At the end of that float trip I called Steve Pribyl, who had noticed the same thing, and 

who also stated that birds known as swallows were nearly absent. 

21. Our first thought was that this was a consequence of increased water temperatures due to 

operation of the then still new “Selective Water Withdrawal Tower” (SWW Tower) at Round 

Butte Dam, operated by Portland General Electric (PGE) starting on December 31 of 2009. 
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After many consultations with experts, meetings with agencies, scientific literature review and 

our own fieldwork (which included extensive water quality sampling), we were able to conclude 

that this was not primarily a temperature related phenomenon, but rather a consequence of 

“nutrient loading” due to water from the Crooked River sitting on top of the Lake Billy Chinook 

reservoir1 being directly discharged into the lower Deschutes River as a consequence of surface 

water withdrawal at the SWW Tower.   

22. As we understand it, prior to 2010 surface water containing agricultural nutrients 

(fertilizer and cattle feces) had been absorbed and metabolized by floating algae (also known as 

phytoplankton) prior to reservoir fall-time mixing, thus reducing the nutrients discharged into the 

lower river.  The nutrient load primarily comes from agricultural activity in the Crooked River 

Basin. Those nutrients discharged into the lower river have led to massive nuisance algae 

blooms.  Those nuisance algae blooms have displaced normal beneficial algae.  The difference 

between nuisance and beneficial algae is that nuisance algae are not digestible by organisms 

lower in the food chain in benthic (bottom of a river) environments.  Nuisance algae also 

displaces any insect or other invertebrate that relies upon the surface of rocks to cling to, crawl 

upon, or set up cobweb like nets for filtering food from the water. 

23. Nuisance algae are also incredibly slippery.  This is due to the stalks being composed 

largely of polysaccharide molecules (which also makes the algae indigestible for lower order 

																																																								
1	The forebay of Lake Billy Chinook is quite small, composing about 1% of the surface area of 
Lake Billy Chinook.  The Crooked River Arm of the reservoir enters the forebay from the south 
at about 120 to 150 ft. of depth.  The clear, cold, clean Metolius River water enters the forebay 
from the west at up to 360 ft. of depth.  A thermocline keeps the two bodies of water from 
mixing for many months of the year.  The clear, cold Metolius River water largely composed the 
bottom draw water prior to construction of the Selective Water Withdrawal Tower. (See Exhibit 
A.)	
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organisms).  (See Exhibit B.). Their slipperiness makes wading while fishing hazardous.  Many, 

including myself, now use a “wading staff” and traction devices on our boots to make wading 

somewhat safer. 

24. As the usual aquatic insects have been displaced by nuisance algae, they have been 

replaced by snails and worms, macroinvertebrates that can digest nuisance algae.  Unfortunately, 

unlike aquatic insects, these life forms do not mature into adults that become airborne to engage 

in mating swarms.  During their “hatch” periods, winged adult aquatic insects feed fish, birds and 

bats.  Worms and snails do not perform this function. Instead, they remain on the bottom of the 

river to grow, reproduce, and crowd out beneficial pollution intolerant benthic organisms.  

25. The planktonic algae in Lake Billy Chinook, and the nuisance stalked-diatom algae in the 

lower Deschutes River are responsible for the multitude of pH violations in both bodies of water.  

The nutrients (mostly nitrogen based), as previously mentioned, provide the fuel for algae 

growth.  Algae also take in carbon dioxide (CO2) and combine CO2 with water in chlorophyll to 

make sugar (the process known as photosynthesis).  When dissolved in water, CO2 combines 

with water molecules (H2O) to make carbonic acid (H2CO3).  Carbonic acid gives water a lower 

pH, so as it is removed from water as a consequence of photosynthesis, the pH of water goes up.  

The pH violations of the Water Quality Management and Monitoring Plan of the § 401 

Certification for the Pelton-Round Butte Hydroelectric Complex are due to this dynamic.  On the 

other hand, bottom water draw at Round Butte Dam results in less nutrient load being discharged 

into the lower river, and subsequently less algae growth and a lower pH. 

26. It appears from the PGE-submitted data I have examined that critical minimum dissolved 

oxygen requirements during fish spawning and incubation periods are not being met.  Fish eggs 
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require higher levels of dissolved oxygen to survive.  The year-round requirement to maintain 

DO at or above a bare minimum of 9.0mg/L was designed to cover the spawning and incubation 

of all salmonids in the river, including resident redband trout, not just the spawning periods of 

salmon and steelhead.  Ignoring the requirement may allow dam operators to maximize profit 

from hydroelectric operations by not undertaking much “spill” of water over the face of the 

Reregulating Dam, as necessary to increase the oxygen content of the water in the lower river 

through the summer. But the undue cost is borne by the river and the fish.   

The Deschutes River Alliance: Formation and Purpose 

27. As noted previously, in 2011 observable changes in the lower Deschutes River were 

already taking place.  None of us immediately knew the source, although we suspected the SWW 

Tower at Round Butte Dam was playing a role due to the temporal relationship of river changes 

to initiation of tower operations. 

28. We formed a loosely based coalition of longtime river users (including private anglers 

and guides) to meet with PGE and government agencies in forum like settings to discuss in an  

organized fashion the changes we were observing.  We hoped and believed that once PGE and 

the agencies were aware of the changes we were seeing that investigations into the problem(s) 

would begin and actions taken.  Our hopes, beliefs and confidence were woefully misplaced. 

29. Instead we received denials of problems, stonewalling instead of open discussions, offers 

of cooperation that were made in bad faith (to include grant money for science work and access 

to data that were offered in a public setting, then later denied). 

Case 3:16-cv-01644-SI    Document 69    Filed 03/05/18    Page 9 of 16



	
DECLARATION OF GREG MCMILLAN IN SUPPORT OF PLAINTIFFS  
	
	

Page 10 of 16	

30. In no meeting did PGE or the agencies mention the problems that PGE was having in 

adhering to the requirements for dam discharge water quality.  Instead we were told that there 

were really no problems, that everything in the lower river was fine, as though what we were 

seeing was a figment of our collective imaginations.  We were also told that the imaginary 

problems we were seeing were the result of climate change, more so than dam operations.  PGE 

has stated on many occasions that they just need more time to figure out how to manage fish 

reintroduction and tower operations (despite statements that there are no problems). 

31. Nor was it ever mentioned that PGE had/has no plan to deal with the pH violations as 

required by the WQMMP. 

32. We were challenged in one meeting by PGE representatives in 2013 to formalize our 

loosely organized group in order to have the credibility to have a seat at the table in discussing 

the problems we were bringing forth.  So, we formed the DRA, in September of 2013, in order to 

create a more effective vessel for advocacy for the River. In addition to founding the 

organization, I have served as DRA President and Director of Science and Conservation (albeit 

without pay) since its inception.  Our goal is restoration of the functioning, integrity and beauty 

of the river. 

33. I want to emphasize that at that time it was not our intent to file a lawsuit against PGE.  

Again, we hoped and believed in the good faith of those responsible for river management to 

recognize problems that were not anticipated in the planning and management of the Selective 

Water Withdrawal program at Round Butte Dam, and to correct those problems.   
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34. By 2016, due to PGE and agency refusal to acknowledge the problems we described, 

documented, and have proven with not only our own water quality and biological data, but with 

PGE’s data as submitted to the Federal Energy Regulatory Commission as a requirement of their 

license, we were forced to turn to the Court for relief. 

Conclusion: 

35. Under current SWW Tower operations, the Pelton Round Butte Project discharges 100% 

surface water from approximately November 1 until on or about June 1 of each year.  The 

consequence of this has been nutrient transfer to the lower Deschutes River that has yielded 

nuisance algae proliferation on a grand scale.  This in turn has led to pH violations of the 

WQMMP and the State of Oregon Deschutes Basin Water Quality Standards 

36. Dissolved oxygen has been determined to be below required levels during times of fish 

spawning and egg incubation.  These required levels are the result of exhaustive scientific 

investigation into the requirements of cold water fish biology.  Not meeting those requirements 

has been proven in many studies to negatively impact spawning and incubation. 

37. The combination of these violations has led to significant and well documented 

ecological and biological changes in the lower Deschutes River. 

38. Those changes have led to the lower Deschutes River no longer being the river it was 

prior to 2010.  This is a sad and unfortunate turn of events that has led to the loss of one of the 

most important sources of recreation and solace in my life, the degradation of the Pacific 

Northwest’s most popular fly-fishing river, and a decline in the economy of north Central 

Oregon. 
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39. At any time prior to 2011, I would have several trips planned on the lower Deschutes 

River, starting in April and ending in November.  I currently only have one trip planned in July.  

This is a direct result of the changes that have occurred in the lower river since implementation 

of SWW Tower operations. 

The Solution 

40. There is no doubt that returning to bottom draw at Round Butte Dam would strongly 

resolve both the problems in the lower river and reduce the violations of the § 401 Certification.  

This has been demonstrated as recently as August of 2017 when PGE, in a deviation from their 

stated normal operating plan, increased bottom draw.  Within days, water quality discharged at 

the Reregulation Dam improved and all water quality violations were nearly or totally 

eliminated. 

41. I believe that, upon this Court’s order, PGE would operate the Project within the 

limitations of its Clean Water Act requirements for pH, dissolved oxygen, and temperature, and 

that will allow the Deschutes River to recover and my fundamental concerns and interests 

(including my personal, recreational, and aesthetic interests) in it to be fulfilled, at least in part   

42. We have seen recovery on other rivers where environmental insults, once resolved, 

allowed for recovery.  The Sacramento River is one such example.  On July 14th, 1991 a 

Southern Pacific tank car spilled 19,000 gallons of the soil fumigant metam sodium into the 

Upper Sacramento River near Dunsmuir, on a large turn called the Cantara Loop. The chemical 

flowed 41 miles down the river into Shasta Lake, killing more than a million fish and hundreds 

of thousands of trees.  The accident still ranks as the largest hazardous chemical spill in 

California history, and yet the river recovered.  
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43. Of course, PGE’s assault on the lower Deschutes River is not a one-time-only event. Still, 

the corporation retains the tools needed to cease its violations of water quality, and upon its full 

utilization of those tools in response to this Court’s order that, in turn, at least would give the 

river I know and love a fighting chance. 
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